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The Playing Field Starts to Level for Irish SMEs and their Employees

For talented employees the acquisition of share options in a fast-growing company is
one of the best ways of becoming seriously wealthy. And for shareholders, being
able to attract clever employees to their company is fundamental to increasing the
value of their shares.

But prior to 1 January 2018 the tax treatment of employee share options presented
difficulties to small and medium-sized companies (SMEs) that their quoted
competitors were able to avoid.

The reason for this was that the tax legislation that applied back then provided that
where an employee made a gain on the exercise of an option granted by his or her
employer, the gain was subject to income tax, PRSI and USC at an aggregate rate of
up to 52%.

The tax fell due irrespective of whether or not the employee was able to convert the
gain into cash.
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The employee’s dilemma is best explained by an example involving Xco, a private
company.

m Suppose that Xco granted a key employee an option to acquire 100,000 of its shares at
their then market value of €1 each.

B Suppose also that Xco prospered, that after some years the shares rose in value to €6
each and that by this stage the period for exercise had almost expired thereby
compelling the employee to exercise the option.

mIf the employee exercised the option and paid #of Share Total
the exercise price of €100k, he or she would Shares Price Value
have realised a gain of €500k as a result of njtial share option
having received shares to a value of €600k date
but having paid €100k to Xco for this.

100k €1 €100k

Exercise date 100k €6 €600k

mIf the gain of €500k had been taxable at the Gain €500k
aggregate top rate of 52%, the employee

would have incurred a tax liability of €260k. Income tax liability (@ 52%) €260k

mHis or her dilemma would have centred on how to find the money to exercise the option
and pay the resultant tax bill.

mUsually the employee would try to resolve this by selling a portion of his or her holding.
However because Xco is unquoted it is not possible to find a buyer in the stock market.
The employee’s only recourse would be to look privately for a purchaser. If the other
shareholders in Xco are either unable or unwilling to buy his or her shares there would
usually be difficulty in finding a private purchaser.

mContrast this with the position had Xco been a quoted company. In such a case the
employee would have simply sold a sufficient number of shares in the stock market to
finance both his cost of exercise and his tax bill.

The practical difficulty for private companies and for start-up companies in particular, that
arose prior to the 1 January 2018 legislation was that they were effectively shut out of
using share options as an effective employee incentive. Because the grant of share
options was one of the best ways of attracting talented employees, the growth prospects
of these companies inevitably suffered.

For many years this problem didn’t seem to trouble the Dept. of Finance, but with Brexit
looming the need to encourage entrepreneurship has propelled the Department into
amending the legislation.

The new tax provisions are known as the Key Employee Engagement Programme.
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The New Rules

For those employees and companies that meet the conditions set by the legislation the
new rules not only resolve an employee’s liquidity dilemma, they also bring about a
very significant tax saving.

They do this by providing that any gain generated on the exercise of a qualifying share
option granted on or after 1 January 2018 and before 1 January 2024 is exempt from
income tax and is not taken into account in computing income tax for the purposes of the
Income Tax Acts.

This new rules have two important consequences:

1.

The gain on exercise is no longer subject to income tax, PRSI and USC.
Instead the only tax that will arise will be Capital Gains Tax should the shares
be sold at a gain.

In essence a tax liability of up to 52% has been converted into a Capital
Gains Tax liability at a maximum rate of 33% (or 10% if the shareholder
qualifies for Entrepreneur Relief on his or her gain).

Where a liability to CGT arises, it will do so at a time when the employee has
sold his or her shares and turned them into money.

The liquidity dilemma that was such a problem under the previous legislation
no longer arises.

These tax advantages can be highly significant. For example;

O They may allow a small company to use a share option scheme to compete

with stronger companies able to pay much higher salaries to new recruits
than it can afford.

It would do this by using share options to make a potentially significant
shareholding available to new recruits and in this way attract the highly
talented recruits it needs to grow its business.

In effect the new recruits would be offered what amounts to a tax-efficient,
one-way bet on the fortunes of their new company.
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As always tax relief comes with conditions that must be met before the benefits of the
relief can be obtained. The more important of these include:

In order to be exempt from income tax, etc. a gain must be realised on the exercise of a
gualifying share option granted on or after 1 January 2018 and before 1 January 2024.

A qualifying share option is a right granted to an employee or director of a qualifying
company by reason of his or her employment or office in the company to purchase a
predetermined number of shares in the company at a predetermined price, where:

o The shares are new ordinary, fully paid shares that carry no present or future
preferential right to dividends or assets on a winding-up and no present or future
right to be redeemed,

o The option price at the date of grant is not less than the market value of the shares,

o There is a written contract that specifies:

a) The number and description of the shares that may be acquired on
exercise,

b) The option price, and

c) The period during which the option may be exercised,

o The total market value of all shares over which qualifying share options have been

granted to a director or employee does not exceed:
a) €100,000 in any single tax year,
b) €250,000 in any 3 consecutive tax years,
c) 50% of the annual emoluments of the qualifying individual in the tax year in
which the option is granted,

o The share option is exercised within a period of at least 12 months beginning on
the date of grant and ending on the date of exercise,

o The shares are in a qualifying company, and

o The option cannot be exercised more than 10 years after the date of grant.

An individual will not qualify for the relief if his or her office or employment is not capable
of lasting, subject to certain exceptions, at least 12 months from the date of grant.

If the individual or a connected party is able to control more than 15% of the ordinary
share capital of the company he or she will cease to qualify for the relief.

The individual must be:

o Afull time employee or full time director of the qualifying company, and

o Required to devote substantially the whole of his or her time to the service of the
company, with a minimum requirement of having to work at least 30 hours per
week.
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In order to qualify for inclusion a company must:

(@)

Be incorporated and tax resident in Ireland or in an EEA state and which carries on
business in Ireland,

Exist wholly or mainly for the purposes of carrying on a qualifying trade the profits
of which are chargeable under Case 1 of Schedule D,

Throughout the relevant period be unquoted and have none of its shares or
debentures listed on a stock exchange or unquoted securities market other than on
the Enterprise Securities Market of the Irish Stock Exchange, or on any similar
market of a stock exchange in an EEA country or a country with which Ireland has
a double tax treaty,

Not be regarded as a company in difficulty for the purpose of the EU Commission
Guidelines on State aid,

At the date of grant be a micro, small or medium sized enterprise (i.e. one that
employs fewer than 250 people, have an annual turnover of €50m or less and a
balance sheet total of €43m or less) the total market value of whose issued but
unexercised qualifying share options does not exceed €3m.

In addition to this, the trade that the company carries on must not consist of:

o

o O O O

Adventures or concerns in the nature of a trade,
Dealing in commodities or futures in securities,
Financial activities such as the provision of financing or refinancing facilities which
have an effect equivalent to the extension of credit,
The provision of professional services. These comprise:
a) Services of a medical, dental, optical, aural or veterinary nature,
b) Services of an architectural, quantity surveying or surveying nature, and
related services,
c) Services of accountancy, auditing, taxation or finance,
d) Services of a solicitor or barrister and other legal services, and
e) Geological services.
Dealing in or developing land,
Building and construction,
Forestry, and
Operations carried out in the coal industry or in the steel and shipbuilding sectors.

If the new legislation applies to employee share options the company concerned will not
gualify for the scheme of Relief for Investment in Corporate Trades (such as the EIIS and
the Seed Capital Scheme).

© 2018 McAvoy & Associates




McAVYOY

& A S § O C I A TE §

CHARTERED ACCOUNTANTS
TAX ADVISORS

Reporting Obligations

Where in a tax year a qualifying company
grants a qualifying share option under or allots
any shares or transfers any asset in
pursuance of such a right, etc. the company is
required to deliver particulars to the Revenue
by 31 March of the following year.

About McAvoy & Associates

McAvoy & Associates is a multi-disciplinary
consulting firm which provides its clients with
leading-edge expertise in the fields of taxation,
business advice and financial planning.

Founded in 1997, the firm has established a
reputation for high quality, director-led service.

Innovative and client-driven at all times, at
McAvoy & Associates we take pride not only
in our work but also in becoming our clients’
trusted advisor.
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